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NO. 23836
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MOON, C.J., LEVINSON, NAKAYAMA, ACOBA, AND DUFFY, JJ.
OPI NI ON OF THE COURT BY ACCOBA, J.

W hold that the Labor and Industrial Relations Appeals
Board (the Board) erred in relying exclusively on a part of the

Anerican Medi cal Association, Gides to the Eval uati on of

Per manent | npairnment (4th ed., AMA 1993) [hereinafter AVMA Gui des]

in affirmng a Hawai ‘i Departnent of Labor and I ndustrial

Rel ations Disability Conpensation Division (DCD) decision

determ ning that C ai mant-Appell ant C arence Cabat bat (Cabat bat)
suffered a pernmanent partial disability (PPD) of eight percent as

aresult of a work-related injury to his tenporonmandi bul ar joint
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(TMJ).* We hold further that Hawai‘i Adm nistrative Rule (HAR)
8§ 12-10-21 permitted the use of other guides, and the Board’s
deci si on was agai nst the reliable, probative, and substantia

evi dence on the record.

l.

On January 25, 1994, while driving a County of Hawai i
van in the course of his enploynment as a pipefitter with
Enpl oyer - Appel | ee County of Hawai ‘i, Departnent of Water Supply
(the County), Cabatbat was rear-ended by another vehicle.
Cabat bat sustained injuries to his left foot, neck, and mandi bl e
near the TMJ as a result of this accident.

Il Mmedi ately after the accident, Cabatbat sought
treatment with Roy Koga, MD. In May of 1994, Dr. Koga referred
Cabatbat to Dentist Neal Nakashima to begin extensive treatnment

for his TMJ condition.? On August 29, 1995, Dr. Nakashi ma

! The t enporomandi bul ar joint pertains to “the tenporal bone and the
mandi bl e.” Richard Sl oane, The Sl oane-Dorl and Annot ated Medical -Lega
Dictionary 518 (West Supp. 1992). The tenporal bone is “one of two irregular
bones form ng part of the lateral surfaces and base of the skill, and
contai ning the organs of hearing,” and the mandible is “the bone of the | ower
jaw.” Richard Sl oane, The Sl oane-Dorland Annot at ed Medi cal -Legal Dictionary
515 (West 1987).

2 Tenpor omandi bul ar Joint Syndrome is

[a] dysfunction of the tenporonandi bular joint marked by a
clicking or grinding sensation in the joint and often by pain in
or about the ears, nuscle tiredness and slight soreness upon
waki ng, and stiffness of the jaw or actual trisnus; it results
from mandi bul ar overcl osure, condyl ar di spl acenent, or stress,
with deforming arthritis an occasional factor.

Bocal bos v. Kapiolani Med. Genter for Wonen & Children, 93 Hawaii 116, 118,
997 P.2d 42, 44 (2000) (quoting Richard Sl oane, The Sl oane-Dorl and Annot at ed
Medi cal -Legal Dictionary 696 (Wst 1987)).
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submtted a report to the County detailing Cabatbat’s progress
during Phase |, the pain nmanagenent phase of the treatnent plan.
The report indicated that Cabatbat’s TMJ injury had inproved by
ni nety percent. By Novenber 2, 1995, Dr. Nakashima |isted
Cabatbat’s status as “nearly stable.” On April 3, 1996,
Dr. Nakashima submtted an update which placed Cabatbat’s
progress in Phase Il of the treatnent plan at sixty to seventy
percent, and rated Cabatbat’s status as “stable.” By August 9,
1996, Dr. Nakashima’s updated treatnent plan report noted that
Cabat bat had achi eved ninety percent progress in Phase II

On Septenber 25, 1996, the DCD filed a stipulation and
settl ement agreenent between Cabatbat and the County concerning
the injuries to Cabatbat’s neck and left foot. The parties
agreed that Cabatbat suffered eight percent PPD for the neck
injury, and twelve-point-five percent PPD for the injury to the
left foot. Cabatbat’s PPD rating in regard to his TMJ} was not
determned at this tinme.

On or around February 12, 1997, Dr. Nakashima submtted
a PPD rating for Cabatbat’s TMJ injury.® Dr. Nakashima rated
Cabat bat’ s permanent inpairnment for his TMJ condition at twenty-
t hree percent of the whole person. 1In reaching his rating, Dr.

Nakashi ma relied upon the “Recommended Guide to the Eval uation of

3 Dr. Nakashima’s TMJ rating report does not contain a date
however, Cabatbat’s attorney transmitted this report to the DCD on
February 14, 1997. On the fax cover sheet, the date of the TMJ rating report
is stated as February 12, 1997.
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Per manent | npai rnent of the Tenporonmandi bul ar Joint”*
[ herei nafter, Recommended CGuide], and the AMA Gui des.®

On June 4, 1997, the DCD nmade a PPD rating exam nation
appoi ntnent for Cabatbat with Dentist Henry Hanmer. Dr. Hamrer
concluded that it would be premature to determ ne Cabatbat’s PPD
at that tine. Cabatbat continued to receive treatnent from
Dr. Nakashima. On Novenber 12, 1997, Dr. Nakashim’ s second TMJ
rating report was filed with the DCD. See supra note 5. Again,
Dr. Nakashima determ ned that Cabatbat’s TMJ injury resulted in a
twenty-three percent PPD rating.?®

Thereafter, the DCD requested that Cabatbat undergo an
i ndependent nedi cal exam nation by Dentist Todd Tasaki for the
TMJ condition. In his report dated June 1, 1998, Dr. Tasaki

rendered a rating of eighteen percent PPD. Dr. Tasaki’s rating

4 Douglas J. Phillips, Jr. DD S., at al., 7 Journal of
Crani omandi bul ar Practice 13 (1989).

5 Bot h Cabat bat and the County indicate in their opening and
answering briefs that Dr. Nakashina relied upon the Recomrended Gui de and the
“American Acadeny of Head, Facial, Neck Pain and TMJ Orthopedics.” However,
inaletter dated March 10, 1997 addressed to the DCD, DIr. Nakashim wote
that he relied upon the Recoomended CGui de and the AVA Guides. 1In a second TMJ
rating report dated Novenber 12, 1997, Dr. Nakashi ma agai n determ ned that
Cabat bat’ s permanent inpairnment for his TMJ injury was twenty-three percent of
the whole person. In this second report, Dr. Nakashima indicated that he
based his concl usi ons upon the Recommended Gui de and the “Anerican Acadeny of
Head, Facial, Neck Pain and TM] Othopedics” [hereinafter, American Acadeny].

Cabat bat’s opening brief refers to the Anerican Acadeny as a
gui de; the County’s answering brief does not use the term“guide.” It is
uncl ear fromthe record whether the Anerican Acadeny title refers to a guide;
also, it is unclear whether it differs fromthe Recomrended CGui de, which was
witten by the American Acadeny conmittee on pernanent inpairment. The
Recommended Gui de and the gui de for pernmanent inpairnment established by the
Aneri can Acadeny appear to be one and the same. |In any event, for the
purposes of this opinion, we refer to the Reconmended CQui de.

6 In Dr. Nakashim's February 12, 1997 TMJ rating report, he
i ndicated a six percent rating for Cabatbat’s inability to eat hard foods. 1In
the Novenber 12, 1997 TMJ rating report, Dr. Nakashinma indicated a five
percent rating for the effect the TMJ had on Cabatbat’s diet.

4
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was based on Cabatbat’s TMJ range of notion restriction as well
as dietary restrictions such as the avoi dance of “hard” foods.

The DCD subsequently requested a clarification of the
rating provided by Dr. Tasaki, asking that he limt his
consideration to the guidelines set forth by the AVA Gui des,
Fourth Edition (1993). The DCD specifically requested that
Dr. Tasaki |limt his rating evaluation to the guidelines
i ndi cated on page 231, 8 9.3, Mstication and Deglutition Table 6
of the AMA Guides (Fourth Edition). Table 6 of 8 9.3 allows for
an inpairment rating of between five and ni neteen percent for a
diet limted to semsolid or soft foods.

On Septenber 30, 1998, Dr. Tasaki provided an
i mpai rment rating of between six and ei ght percent of the whole
person for Cabatbat’s TMJ i njury based on the AMA Cui des, as
designated by the DCD. However, Dr. Tasaki indicated that the
AMA CGui des al one did not provide an adequate basis for assessing
Cabat bat’ s i npairnent”’:

The AMA Gui des inappropriately restrict[] inpairnment
rating with regard to tenporonmandi bul ar di sorders (TMD)

solely to consistency of food one is able to chew. |In many
cases, this is an inaccurate assessnent of a patient’s TWVD
impairnment. In fact, in the AMA Guides, the [TM]] and [ TMD

in general are not rated in the same nanner as ot her mmjor
joints of the body even though the sane criteria for rating

7 Dr. Tasaki did not identify the the use of any gui de when he
determ ned Cabatbat’s inmpairnent rating to be ei ghteen percent; however,
Dr. Tasaki did note that TMJ di sorders can be rated using the sane criteria
the AMA Guides use for other joint disorders.

In this connection, the preface to the Reconmended Gui de states

that it “used the same values [that the AMA Guides] use[] . . . for other
di sk-protected and functional joints.” It is apparent that the Reconmended
Gui de uses the sane criteria that the AMA Guides use to rate other joint
di sorders. Thus, it appears that Dr. Tasaki deterni ned Cabatbat’s inpairnent
rating to be eighteen percent by relying on the same or simlar criteria that
the AMA Guides enploy to evaluate all joint disorders except for TMJ
di sor ders.
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can be applied to the [TM]]. For this reason, | _do nhot
recomrend sole use of the AMA Guides. Throughout the AVA
CGui des, for any other joint in the body, one [can] find
criteria for rating such as limtation of range of notion,
changes to the osseous or soft tissues within the joint,

i mproper neniscus or disc relationship . . . . Again, these
are all criteria which can be applied to inpairnent rel ated
to TMD. This kind of inequity and inconsistency nakes pure
reliance on the AMA Gui des inappropriate in a |large nunber
of TMD cases. . . . In conclusion, while there are tines
that the AMA Gui des provide[] a fair assessnent for rating a
[TMD], in M. Cabatbat’s case, the condition within the
joint (left TMJ) and jaw nuscles and the long terminpact on
his life is not adequately assessed using the AVA Guides. |
stand by ny previous inpairnent rating of [eighteen] percent
of the whole person for the TMD condition.

(Enphases added.)

On Cctober 2, 1998, Dr. Nakashinma subnmitted a letter
which stated that his rating of Cabatbat’s TMJ injury was
determ ned using the “guide for permanent inpairnment established
by the American Acadeny of Head Neck Facial Pain and Ot hopedics.
It also takes into consideration the AVA Gui de[s] for pernanent

inmpairment. This is the nost widely used nethod in dentistry for

deternmining jaw joint permanent inpairnent.”® (Enphasis added.)

On Cctober 2, 1998, a hearing was held before the DCD
to determ ne Cabatbat’'s tenporary total disability (TTD) and PPD
On Decenber 4, 1998, the DCD awarded Cabatbat $394.21 in TTD and
$12,005.76 in PPD. The DCD determ ned Cabatbat’s PPD rating to

be ei ght percent of the whol e person, based upon the AVA Gui des.°®

8 As noted, Dr. Nakashima states that the guide established by the
Ameri can Acadeny takes the AVA Guides into consideration. The Recommended
Guide states in its preface that it uses the sane val ues that the AMA Cui des
use to rate joint inpairments. See supra note 5.

0 In a letter dated August 8, 1998, the DCD wote to Cabatbat’s
attorney to discuss the use of the AMA Guides. The letter indicated some
apparent inconsistency in the use of guides:

[We discussed the ratings received from Dr. Nakashi ma and
Dr. Tasaki and we could not agree on whether the Anmerican
Acadeny of Head, Facial, Neck Pain and TMJ Ot hopedi c gui de

(continued...)
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On Decenber 8, 1998, Cabatbat filed a request for reconsideration
by the DCD and, alternatively, an appeal and notice of appeal of
t he Decenber 4, 1998 DCD decision to the Board.

Reconsi deration of the decision was denied. Cabatbat’s
sol e i ssue on appeal to the Board was whether the DCD erred by
relying on the AVA Guides rather than the Recommended Guide to
determ ne Cabatbat’s PPD rating. Cabatbat argued that the DCD
shoul d have found his PPD rating to be eighteen percent. Both
parties agreed to waive an evidentiary hearing and to submt the
matter on the record and on position nenoranda.

On July 2, 1999, Dr. Nakashim dispatched a letter to
Cabatbat’s attorney, who in turn transmtted it to the Board,
stating that he did not disagree with Dr. Tasaki’s PPD rating of
ei ghteen percent. Before the Board issued a decision and order,
Cabatbat’s attorney arranged to have Dentist Arnmand Kai noa Chong
review the record. On Septenber 13, 1999, Dr. Chong concl uded

that he agreed with both of the PPD rating percentages arrived at

%(...continued)
was accepted by the Departnent of Labor to determ ne TMJ
PPD. . . . You . . . indicated that the Departnent of Labor
does accept this quide and you previously sent our office a
copy of a decision on a 1986 clai mwherein other quides were
considered. As a reminder, | advised you that to ny
knowl edge the Departnment of Labor only recognizes the AMA
CGuides to the Eval uation of Permanent [|npairnent, 4th
Edition and Dr. Nakashima's rating is not valid since he
consi dered another guide as a basis for his rating.
Secondly, | advised you that | will be sending Dr. Tasaki a
letter for further clarification as to how he arrived at his
rating utilizing only the AMA Cuides, 4th Edition.

(Enphasi s added.)
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by Dr. Tasaki and Dr. Nakashima.'® Dr. Chong further noted that
“[t] hese percentages were determ ned by using the guide for
per manent i npairnment established by the American Acadeny of Head
Neck Facial Pain and Othopedics, which is the nost w dely used
nmet hod for determ ning pernmanent inpairment for the TMJ. The
[ AMA] Gui des for Pernmanent |npairnent were also taken into
consideration.” Dr. Chong went on to discuss the inadequacy of

the AMA Gui des by comenti ng that

there are a couple of inportant things to note, regarding

the [AMA] CGuides. The [AMA] Guides . . . nmmke] clear that
[they] have |limtations . . . . The Guides also state that
[they are] not the sole basis for a PPD rating. . . . The

nmet hodol ogy using the Gui de for permanent inpairment
est abl i shed by the Anmerican Acadeny of Head Neck Facial Pain
and Orthopedics is much nore defined and practical.

(Enmphasi s added.) Cabatbat provided Dr. Chong’s opinion to the
Board on Septenber 16, 1999.

On Cctober 4, 2000, the Board issued its decision and
order affirmng the DCD rating of eight percent PPD. The Board’s
only conclusion of |aw was that “[Cabatbat] sustained an eight
percent permanent disability of the whole person for the TMJ
condition sustained on January 25, 1994.” The Board stated that
it based its “conclusion on the rating by Dr. Tasaki using the

AMVA QUi des.”

10 Dr. Tasaki deternined Cabatbhat’'s PPD rating to be eighteen
percent. Dr. Nakashina determ ned Cabatbat’s PPD rating to be twenty three
percent. Dr. Nakashinma noted that Dr. Tasaki’'s PPD rating was “pretty close”
to his own; thus, Dr. Nakashinma did not disagree with Dr. Tasaki’s PPD rating
of eighteen percent.
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On Cctober 24, 2000, Cabatbat appeal ed the Board’' s
Cct ober 4, 2000 decision and order to this court. He contends
(1) that the Board erred in its determ nation that Cabatbat’s
impairment rating for the TMJ injury be limted to the AVA Gui des
and (2) that the Board erred in its determ nation that Cabatbat
sust ai ned an ei ght percent permanent disability of the whol e
person for his TMJ injury.

W review agency deci sions based on the standards set
forth in Hawai‘i Revised Statutes (HRS) 8§ 91-14(g) (1993).% This
court applies a clearly erroneous standard of review to the
Board’ s findings. “[A]ppeals taken fromfindings set forth in
deci sions of the Board are reviewed under the clearly erroneous
standard. Thus, the court considers whether such a finding is
clearly erroneous in view of the reliable, probative, and
substanti al evidence on the whole record.” Bocal bos, 93 Hawai ‘i

at 124, 997 P.2d at 50 (citations, internal quotation nmarks,

1 HRS 8 91-14, entitled “Judicial review of contested cases,”
provides in part as foll ows:

(g) Upon review of the record the court may affirmthe
deci sion of the agency or remand the case with instructions for
further proceedings; or it nmay reverse or nodify the decision and
order if the substantial rights of the petitioners nay have been
prej udi ced because the admnistrative findings, conclusions,
deci sions, or order are:

(1) In violation of constitution or statutory provisions;
or
(2) In excess of the statutory authority or jurisdiction

of the agency; or

(3) Made upon unl awful procedure; or

(4) Affected by other error of law, or

(5) Clearly erroneous in view of the reliable, probative,
and substantial evidence on the whole record; or

(6) Arbitrary, or capricious, or characterized by abuse of
di scretion or clearly unwarranted exercise of
di scretion.
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brackets, ellipses, and enphasis omtted). “A finding of fact is
clearly erroneous when (1) the record | acks substantial evidence
to support the finding, or (2) despite substantial evidence in
support of the finding, the appellate court is left with the
definite and firmconviction that a nistake has been made.” |d.
(citation and internal quotation marks omtted). Additionally,
the Board’ s “conclusions of law. . . are freely reviewable to
determne if the agency’s decision was in violation of
constitutional or statutory provisions, in excess of statutory
authority or jurisdiction of agency, or affected by other error

of law.” Poe v. Hawai‘i Labor Relations Bd., 87 Hawai‘ 191, 195,

953 P. 2d 569, 573 (1998).

L1l
In connection with Cabatbat’s first point, HAR Title
12, Subtitle 3, Chapter 10, Subchapter 2, 8§ 12-10-21, entitled
“Disabilities,” states, in relevant part that “[i]npairnent
rating gui des issued by the American Medical Association,
Anmeri can Acadeny of Othopedic Surgeons, and any other such
gui des which the director deens appropriate and proper nay be

used as a reference or gquide in neasuring a disability.”?*?

12 HAR § 12-10-21, entitled “Disabilities,” states inits entirety:

(a) | mpai rment rating guides issued by the Anerican
Medi cal Association, American Acadeny of Othopedic
Surgeons, and any ot her such guides which the director
deens appropriate and proper nay be used as a
reference or guide in nmeasuring a disability.

(b) If an enployee is unable to conplete a regular daily
work shift on account of a work injury, the enployee

(continued...)

10
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(Enmphasi s added.) “The general principles of construction which
apply to statutes also apply to admnistrative rules. As in
statutory construction, courts look first at an adm nistrative

rule’s language.” 1nt’l Bhd. of Elec. Whrkers, Local 1357 v.

Hawaiian Tel. Co., 68 Haw. 316, 323, 713 P.2d 943, 950 (1986)

(citing 1A Sutherland Statutory Construction 88 31.06 at 532 (4th

ed. 1985 Rev.); Kaiama v. Aguilar, 67 Haw. 549, 553, 696 P.2d

839, 842 (1985)); see also Brown v. Thonpson, 91 Hawai‘i 1, 9,

979 P.2d 586, 594 (1999). Thus, because an “interpretation of a
statute is . . . a question of |aw reviewabl e de novo, under the

ri ght/wong standard,” Bank of Hawaii v. DeYoung, 92 Hawai‘i 347,

351, 992 P.2d 42, 46 (2000), the interpretation of a rule
presents a question of law. W review the Board' s interpretation
of HAR § 12-10-21, then, under the right/wong standard.

HAR 8§ 12-10-21, by its terns, provides that the AVA
Gui des may be used to determ ne inpairnment ratings. HAR 8§ 12-10-
21 goes on to state that “an enployee shall be deened totally
di sabled” if the enployee is unable to conplete a regular daily
shift due to an injury.®® (Enphasis added.) 1In this context,

this court has subscribed to the proposition that where the
verbs “shall” and “may” are used in the sane statute,
especially where they are used in close juxtaposition, we
should infer that the leqgislature realized the difference in
neani ng and i ntended that the verbs used should carry with
them their ordi nary neanings.

12(...continued)
shall be deened totally disabled for that day.

(Enphases added.)

13 See supra note 12.

11
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Gay v. Adnin. Dir. of the Court, State of Hawai‘i, 84 Hawai ‘i

138, 149, 931 P.2d 580, 591 (1997) (citation, internal quotation

mar ks, and brackets omtted) (enphases added); see also Krystoff

v. Kalama Land Co., 88 Hawai ‘i 209, 214, 965 P.2d 142, 147

(1998). Thus, “the close proximty of the contrasting verbs

‘“may’ and ‘shall’ requires a non-nmandatory, i.e. a discretionary,

construction of the term‘my,’” Gay, 84 Hawai‘ at 149, 931
P.2d at 591. Therefore, HAR 8§ 12-10-21, which states that the
AMA Cui des nmay be used as a reference, permts reliance on the
AVA Cui des, but does not nmandate their use to the exclusion of
ot her appropriate guides.

The Board, however, construed HAR § 12-10-21 to require
the use of the AMA CGuides only. In rejecting the ratings
determ ned pursuant to the Recommended Cui de, the Board gave
wei ght only to the AMA Guides, to the exclusion of all other
gui des. See discussion supra Part |. But, correctly construed,
HAR 8§ 12-10-21 does not preclude the use of guides other than the
AVA CGuides. Thus, the Board s construction of HAR § 12-10-21 was

wr ong.

| V.
Moreover, a restrictive interpretation of HAR § 12-10-
21 runs afoul of the liberal construction to be afforded the
provi sions of HRS chapter 386 (1993 & Supp. 2002).%** 1In

Respicio v. Wi alua Sugar Co., 67 Haw. 16, 675 P.2d

14 HRS Chapter 386 is Hawaii’'s Workers’' Conpensation Law.

12



***FOR PUBLICATION***
770 (1984), this court observed that “Hawaii’s workers’
conpensation statute is to be accorded beneficent and |i beral
construction in favor of the enployee, to fulfill the
humani tari an purposes for which it was enacted.” 1d. at 18, 675
P.2d at 772. Such a policy has been in effect since the early

twentieth century. See Davenport v. Gty & County of Honol ul u,

100 Hawai ‘i 481, 491, 60 P.3d 882, 892 (2002) (“It is well-
established in Hawai‘ that chapter 386 is social |egislation

that is to be interpreted broadly.”); Shipley v. Ala Mana Hotel,

83 Hawai ‘i 361, 365, 926 P.2d 1284, 1288 (1996) (“[Workers’
conpensation |laws should be liberally construed in order to

acconplish the intended beneficial purposes of the statute.”);

Silva v. Kaiwiki MIling Co., 24 Haw. 324, 329 (Terr. 1918)
(“Conpensation acts being highly renmedial in character, though in
derogation of the common | aw, should generally be liberally and
broadly construed to effectuate their beneficent purposes.”).

HAR § 12-10-21 is promul gated pursuant to HRS § 386-72
(1993). HRS 8§ 386-72 authorizes the director of the department
of | abor and industrial relations (director) to adopt rules and
provides that, “[i]n conformity with and subject to chapter 91,

the [director] shall nake rules, not inconsistent with this

chapter, which the director deens necessary for or conducive to
its proper application and enforcenent.” (Enphasis added.)
Hence, HAR 8§ 12-10-21 nmay not conflict with the provisions of HRS

chapter 386.

13
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In that regard, HRS § 386-3 (1993 & Supp. 2002)
provides that, “[i]f an enployee suffers personal injury . . . in
the course of the enploynent, . . . the enployee’ s enpl oyer

shall pay conpensation to the enployee[.]” (Enphasis added.)

Pursuant to HRS § 386-32 (1993 & Supp. 2002), “[w here a work
I njury causes permanent partial disability, the enpl oyer shal

pay the injured worker conpensation in an anmount” conputed under

HRS § 386-32. (Enphasis added.) Under HRS § 386-71 (1993), the
director must “take all measures necessary for[] the pronpt and

proper paynment of conpensation.” (Enphasis added.)

Under the foregoing provisions, paynent of benefits
which fails to properly conpensate an injured worker would be
antithetical to a |iberal and broad construction which was neant
to effectuate the |l aw s beneficent purposes. Under the
circunstances of this case as discussed herein, a restrictive
application of HAR 8§ 12-10-21 would result in inadequate
conpensati on and render HAR 8 12-10-21 inconsistent with HRS

chapt er 386.

V.
G ven a proper reading of HAR § 12-10-21, the Board’'s
decision to rely solely upon a part of the AMA Guides for the
disability rating was clearly erroneous in view of the reliable,

probative, and substantial evidence on the record. See HRS § 91-

14(9) (5) .

14
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The Board nade the followi ng relevant findings of fact
(findings):

6. The record contains two undated TMJ i npairnment ratings
by Dr. Nakashina. Both of these ratings placed
[ Cabat bat’s] pernmanent inpairnment for his TM
condition at twenty-three percent of the whole person.
Dr. Nakashima used two gui des, the Recommended Cui de
to the Evaluation of Permanent |npairment of the
Tenpor omandi bul ar Joi nt (“Recomrended CGui de”) and the
Aneri can Acadeny of Head, Facial, Neck Pain and TMJ
Orthopedics, to rate [Cabatbat’s] pernanent
i npai rent . [ 9]

7. [ Cabat bat] was al so rated by Dr. Todd Tasaki, a
dentist, on June 1, 1998. D. Tasaki rated
[ Cabat bat’s] permanent inpairnment for his TMJ disorder
at eighteen percent of the whole person. Dr. Tasak
based his June 1 rating on range of notion
restriction, as well as, diet restricted to avoi dance
of hard foods.

8. When asked by [the] Enployer in Septenber 1998, to
rate [Cabatbat’s] pernanent inpairnment using the AVA
Cui des, Dr. Tasaki rated [Cabatbat’s] inpairnent at
six to eight percent of the whol e person based on
dietary restrictions. This section of the AMA Guides
all ows a range of five percent to nineteen percent
i mpai rment of the whole person when diet is limted to
sem solid or soft foods. Under the AMA Gui des,
dietary restrictions are considered to be the nost
objective criteria by which to eval uate pernmanent
i mpai rment. The AMA Guides further allow other
effects of the TMJ condition to be considered in
conjunction with parts of the AMA CGuides that dea
with the nervous systemor pain. W credit Dr.
Tasaki’'s rating done under the AMA Guides

(Enmphasi s added.)

VI .

Initially, we note that Drs. Nakashi ma and Tasaki did
consider the AMA CGuides in their evaluation of Cabatbat’s
inmpairment. In contrast to the Board’s findings, the evidence on
the record denonstrates that Dr. Nakashima did rely in part on

the AMA Cuides in evaluating Cabatbat’s inpairnment. Dr.

15 See supra note 5.

15



***FOR PUBLICATION***
Nakashima related that his rating of Cabatbat’s TMJ injury was
determ ned using the “guide for permanent inpairnment established
by the American Acadeny of Head Neck Facial Pain and Ot hopedics.

It also takes into consideration the AMA Guide[s] for permnent

i npai rnent.” (Enphasi s added.)
Dr. Tasaki asserted that the AMA Guides do not rate TMJ

di sorders in the sane nmanner that other joint disorders are
rated. Dr. Tasaki reasoned that TMJ di sorders could be rated by
applying the same criteria used within the AMA Guides to rate
other joint disorders. Thus, Dr. Tasaki also relied in part upon
the AMA Gui des’ standards for rating inpairnents caused by joint
di sorders. See supra note 7.

Additionally, Dr. Chong concl uded that Cabatbat’s
i mpai rment rating was “determ ned by using the guide for
per manent i npairnment established by the American Acadeny of Head

Neck Facial Pain and Orthopedics[.] . . . The [AMA] Guides for

Per nanent | nmpairment were also taken into consideration.”

(Enmphasi s added.)

VI,
The Board also erred in relying solely on the AVA
Qui des because the AMA Cui des thensel ves instruct that they
shoul d not be the only factor considered in assessing

i mpai rments. The AMA Cui des state that
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[i]t should be understood that the Guides do[] not and
cannot provi de answers about every type and degree of

inpairment . . . . The physician’s judgnent and his or her
experience, training, skill, and thoroughness in exanining
the patient and applying the findings to Guides' criteria
will be factors in estimating the degree of the patient’s

i mpai rment .

AVA Cui des at 3 (enphases added). Thus, the AMA Cui des direct
that the physician’s judgnent is a factor to be consi dered when
determ ning an inpairnent rating. The DCD s independent expert,
Dr. Tasaki, specifically declared that the AMA CGui des
i nadequately addressed inpairnents that resulted from TM
di sorders. See discussion supra Part |I. Dr. Chong pointed out
the limting | anguage in the AVA CGuides. See discussion supra
Part 1. Al three dentists judged the AVA Cuides to be
i nadequate in evaluating TMJ inpairnments; yet, the Board failed
to consider their judgnments as factors in determ ning Cabatbat’s
PPD rating.

The AMA Gui des further enphasize that “inpairnent
per cent ages derived according to Guides criteria should not be
used to nmake direct financial awards or direct estimtes of
disabilities.” AMA Guides at 5.'® The AVA Cuides caution that
di sability determ nati ons should not be based solely on the
Qui des; however, the Board relied exclusively upon an inpairnent

rating “derived according to the GQuides criteria,” despite this

16 The DCD and the Board relied upon the Fourth edition of the AVA
CQuides in this case. See supra note 9. The fifth edition of the AMA Cui des
was not in effect at the tinme of this case; however, the fifth edition does
reiterate that “the Guides [are] not to be used for direct financial awards
nor as the sole neasure of disability. The Guides provide[] a standard
medi cal assessnent for inpairment determination and nay be used as a conponent

in disability assessment.” American Medical Association, Guides to the
Eval uation of Permanent |npairnment 12 (5th ed., AMA 2001) (enphases added).
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limting | anguage. [d.

In Inre WAl -Mart Stores, 765 A 2d 168 (N. H. 2000), the

Suprene Court of New Hanpshire held that the conpensati on appeal s
board properly deviated fromthe AMA Guides to accurately

eval uate the respondent’s inpairnent. |d. at 172. In that case,
the court observed that New Hanpshire' s workers’ conpensation
statute specified that the AMA Guides were to be used in
determ ni ng permanent inpairment. 1d. However, the court
explained that “[t]he AMA Guides expressly allow] a physician to
deviate fromthe guidelines if the physician finds it necessary
to produce an inpairnent rating nore accurate than the
recommended formula can achieve.” [1d. (quoting Appeal of
Rainville, 732 A 2d 406, 412 (1999) (“[the AMA Cuides] do[] not
and cannot provi de answers about every type and degree of

i mpai rment because of the infinite variety of human di sease, and
the constantly evolving field of nmedicine, and the conpl ex
process of human functioning” (quoting the AMA CGui des, Fourth
Edition (1993), at 3)).

Simlarly, in Slover Masonry, Inc. v. Indus. Conm n of

Arizona, 761 P.2d 1035 (Az. 1988), the Arizona Suprene Court held
that an administrative |aw judge (ALJ) is not bound to follow the
AMA Gui des as the sole measure of inpairnment. 1d. at 1036. The

court reasoned that the “ALJ nust consider all conpetent and

rel evant evidence in establishing an accurate rating of

functional inpairnent, even if a nedical expert asserts that the

AMA Cui des are perfectly adequate to neasure | oss of notion.”
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Id. at 1040 (enphasis added). The court acknow edged t hat

[t] he AMA Cuides are only a tool adopted by administrative
regulation to assist in ascertaining an injured worker’'s
percentage of disability. Thus, where the AMA Gui des do nhot
truly reflect a claimant’s loss, the ALJ nust use his

di scretion to hear additiona evidence and, fromthe whol e
record, establish a rating independent of the AMA
reconmendat i ons.

Id. (enphasis added).

According to the AMA CGuides and Drs. Nakashi na,
Tasaki, and Chong, the Board should not have relied solely upon
the AMA Guides to evaluate Cabatbat’s TMJ injury. Under the
ci rcunst ances, the AMA CGuides would “not truly reflect”

Cabatbat’s TMJ inpairnment. 1d.

VI,

The Board stated in its findings that “[t] he authors
[ of the Recormended Gui de] sought to have the Recommended Cui de
endorsed by the AMA and to have it included in the Fourth Edition
of the AMA Guides. It was not included as the nost objective
criteria to evaluate permanent inpairnent.” The Board cites no
source or authority for this statenment, and none is evident in
the record. Hence there is no reliable, probative, or
substantial evidence in the record to support this statenent.

The Board also found that “[t] he AMA CGui des further
all ow other effects of the TMJ] condition to be considered in
conjunction with parts of the AMA Guides that deal with the
nervous systemor pain.” |In the same vein, the County argues
that Drs. Nakashi ma, Tasaki, and Chong failed to consider “the

effects of the TMJ condition with parts of the AMA Gui des t hat
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deal with the nervous systemor pain.” However, the DCD
restricted Dr. Tasaki’s analysis to §8 9.3, Table 6 of the AMA
Gui des. See supra page 5. As previously nentioned, this table
allows for an inpairnent rating of TMJ di sorders based only on
dietary restrictions. Thus, it is incongruous for the Board to
suggest or the County to argue that the dentists could have
provided ratings that took into consideration the nervous system
or pain, when the DCD specifically limted the inpairnent rating

analysis to §8 9.3, Table 6 of the AMA Gui des.

I X.

On the other hand, all three dentists believed that
Cabatbat’s TMJ i njury should have been assessed according to
criteria such as those found in the Recormended Guide. As
Drs. Nakashi ma and Chong noted, the Recomended Guide is “the
nost widely used nethod in dentistry for determ ning jaw joint

per manent inpairnent.” The Board therefore erred when it

17 To reiterate, Dr. Nakashi ma stated that

[t]he rating percentage for [Cabatbat] was deternined using
the gui de for permanent inpairnment established by the

Aneri can Acadeny of Head Neck Facial Pain and O thopedi cs.
It also takes into consideration the AMVA Guide for permanent
inmpairment. This is the nost widely used nethod in
dentistry for determning jaw joint permanent inpairment.

As previously noted, Dr. Chong agreed with the rating percentages arrived at
by Drs. Tasaki and Nakashima, and noted that “[t] hese percentages were
determ ned by using the guide for permanent inpairment established by the
Areri can Acadeny of Head Neck Facial Pain and Othopedics, which is the npst
wi dely used nethod for determ ning permanent inpairment for the TMJ.”
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di sregarded the reports applying the criteria found in the

Recomended Gui de.

X.

I n conclusion, neither HAR § 12-10-21, nor the AMA
Gui des nandate that inpairnment ratings be determ ned solely based
upon the AVA Guides. The Board's interpretation of HAR § 12-10-
21 was wong. The requirenment to use a part of the AVA Cui des,
to the exclusion of the Recommended Cui de, under the
ci rcunstances of this case, would violate HRS chapter 386.
Finally, there is reliable, probative, and substantial evidence
on the record that the Reconmended CGui de appropriately addressed
Cabatbat’s TMJ inpairnment. For the foregoing reasons, the
Cct ober 4, 2000 decision and order of the Board is vacated, and

the case remanded for a redeterm nation of Cabatbat’s PPD rating.
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